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Legislative Efforts To Rein In LPTA 
Continue

Legislation introduced in the U.S. House of Repre-
sentatives June 22 would restrict civilian agency 
use of lowest-priced, technically acceptable (LPTA) 
source selection procedures to noncomplex procure-
ments and commodity purchases. H.R. 3019, the 
Promoting Value Based Procurement Act of 2017, 
mirrors restrictions on the Department of Defense 
mandated by the Fiscal Year 2017 National Defense 
Authorization Act.

For several years, agency and congressional 
policy statements have encouraged agencies to limit 
use of LPTA procedures. In March 2015, the under-
secretary of defense for acquisition, technology and 
logistics (AT&L) issued a detailed policy memo-
randum on LPTA use. The AT&L memo noted that 
LPTA procedures can reduce costs and provide a 
streamlined, simplified method to quickly purchase 
commercial and noncomplex services and supplies. 
But improper use of LPTA procedures can result 
in a missed opportunity to “secure an innovative, 
cost-effective solution.” 

The AT&L memo stated that LPTA procedures 
are appropriate “only when there are well-defined 
requirements, the risk of unsuccessful contract 
performance is minimal, price is a significant 
factor in the source selection, and there is nei-
ther value, need, or willingness to pay for higher 
performance.” The memo further stated that 
“well-defined requirements” means “technical re-
quirements and ‘technical acceptability’ standards 
that are clearly understood by both industry and 
government, are expressed in terms of perfor-
mance objectives, measures, and standards that 

map to [DOD] requirement documents, and lend 
themselves to technical evaluation on an accept-
able/unacceptable basis.” 

Expanding on the memo’s policy statement,  
§ 813 of the 2017 NDAA limited use of LPTA pro-
cedures by requiring DOD to revise the Defense 
Federal Acquisition Regulation Supplement to 
permit use of LPTA procedures if the following six 
factors are met:

(1) [DOD] is able to comprehensively and 
clearly describe the minimum requirements 
expressed in terms of performance objectives, 
measures, and standards that will be used to 
determine acceptability of offers; (2) [DOD] 
would realize no, or minimal, value from a 
contract proposal exceeding the minimum tech-
nical or performance requirements set forth in 
the request for proposal; (3) the proposed tech-
nical approaches will require no, or minimal, 
subjective judgment by the source selection 
authority as to the desirability of one offeror’s 
proposal versus a competing proposal; (4) the 
[SSA] has a high degree of confidence that a 
review of technical proposals of offerors other 
than the lowest bidder would not result in 
the identification of factors that could provide 
value or benefit to [DOD]; (5) the contracting 
officer has included a justification for the use 
of a [LPTA] evaluation methodology in the con-
tract file; and (6) [DOD] has determined that 
the lowest price reflects full life-cycle costs, 
including for operations and support. 

Section 813(c) further provided that to “the 
maximum extent practicable,” LPTA procedures 
“shall be avoided” for a procurement that is pre-
dominantly for 

•	 information	 technology	 services,	 cyberse-
curity services, systems engineering and 
technical assistance services, advanced 
electronic testing, audit or audit readiness 
services, or other knowledge-based profes-
sional services; 

•	 personal	protective	equipment;	or
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•	 knowledge-based	training	or	logistics	services	
in contingency operations or other operations 
outside the U.S., including in Afghanistan or 
Iraq.

DFARS case 2017-D017 is currently open to draft the 
NDAA-mandated rule.

H.R. 3019 would require amendment of the FAR 
to impose the same restrictions on civilian agency 
procurements. Rep. Mark Meadows (R-N.C.) intro-
duced H.R. 3019, which was referred to the House 
Committee on Oversight and Government Reform. 
Rep. Don Beyer (D-Va.) was the lead Democrat co-
sponsor.

The Professional Services Counsel (PSC), an 
industry organization, worked with Meadows, Beyer 
and committee staff in drafting H.R. 3019. Cate 
Benedetti, PSC’s vice president of government rela-
tions, said that industry’s principal objection to LPTA 
procedures is that they create a “race to the bottom” 
on price and innovation. While LPTA procedures are 
appropriate for commodities purchases, LPTA proce-
dures are not appropriate for obtaining best value in 

procurements of “knowledge-based or other types of 
professional services,” which are complex or depend 
on innovation. Benedetti also said that the NDAA and 
H.R. 3019 impose reporting requirements that will 
help determine the extent of LPTA use.

Addressing the potential impact on bid protests, 
James McCullough, an attorney at Fried, Frank, 
Harris, Shriver & Jacobson LLP, said that agency 
guidance like the AT&L memo does not provide a 
good basis for a protest, as illustrated by the Gov-
ernment Accountability Office’s recent decision in 
Chenega Fed. Sys., LLC, Comp. Gen. Dec. B-414478, 
2017 CPD ¶ 196, which rejected a protest that cited 
the AT&L memo as a limit on LPTA procedures.  
McCullough said that, in contrast, the limits on 
LPTA procedures set out in the NDAA and H.R. 
3019 present much more formidable protest grounds, 
especially if the Government fails to document its ef-
forts to comply with LPTA restrictions. See generally  
McCullough, Howe, Anstett and Tucker, Feature Com-
ment, “Bid Protest Update From The 2017 NDAA: Is 
This Just The Beginning?,” 58 GC ¶ 441.


